I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VALERI E A. SAVAGE, )
) Gvil Action
Plaintiff ) No. 04-CV-2516
)
VS. )
)
BANGOR AREA SCHOOL DI STRI CT )
)
Def endant )
* * *

APPEARANCES:

DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

JOHN E. FREUND, 111, ESQU RE
On behal f of Def endant

* * *

MEMORANDUM

JAVES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Motion
Pursuant to [Federal Rule of G vil Procedure] 12(b)(6) and
acconpanying brief filed August 16, 2004.! On June 9, 2004

plaintiff school teacher filed a Conplaint agai nst def endant

1 On Septenber 15, 2004 plaintiff filed Plaintiff's Brief in
Qpposition to Defendant’s Motion to Disnmiss Pursuant to Federal Rule of Givil
Procedure 12(b)(6). On COctober 19, 2004 defendant filed the Reply Brief of
Def endant to Plaintiff's Brief in Opposition to Defendant’s Mtion to Dism ss.



school district seeking noney damages? and attorney’s fees?® for
wongfully term nating her enploynent in violation of her federal
due process rights.

In its notion, defendant asks this court to dismss
plaintiff's Conplaint for failing to state a cause of action.

For the reasons expressed bel ow, we deny defendant’s noti on.

SUMVARY OF DECI SI ON

There are a nunber of details necessary to the final
di sposition of this matter which are not contained, or are
unclear, in plaintiff’s Conplaint. However, all that is required
in federal notice-pleading practice is a short and plain
statenent of the claimthat will give defendant fair notice of
plaintiff’s claimand the grounds upon which it rests.
Plaintiff’s Conplaint, and particularly paragraphs 36
t hrough 39, satisfy these requirenents. The Conplaint puts
def endant school district on notice that plaintiff teacher is
seeking civil danmages and attorney’s fees under 42 U . S.C. 88 1983
and 1988, respectively, against her enployer for wongfully
term nating her enploynment in violation of her civil rights.

Specifically, plaintiff alleges that defendant fired

2 42 U.S.C. § 1983. Section 1983 is a codification of Section 1 of
the Civil Rights Act of 1871. See Kalina v. Fletcher, 522 U S. 118, 123,
118 S. . 502, 506, 522 L.Ed.2d 471, 477 (1997).

3 The Civil Rights Attorney’s Fees Awards Act of 1976, 42 U.S.C.
§ 1988.
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her knowing that it did not have adequate grounds to do so under
t he Pennsyl vani a Public School Code of 1949 (“Code”).* Plaintiff
al so sufficiently avers that she was term nated w t hout proper
notice and without a hearing, thus depriving her of her property
interest in her enploynment wthout due process of |aw

Accordi ngly, we deny defendant’s notion to dism ss the
Conpl aint. The details which are mssing fromthe Conpl aint, and
whi ch are enunerated bel ow, can be determ ned and revealed in

pre-trial discovery.

JURI SDI CT1 ON

This case is before the court under federal question
jurisdiction. 28 U S.C. 8§ 1331. Plaintiff’s specific federal

clainms are brought under 42 U S.C. 88 1983 and 1988.

VENUE
Venue is proper in the United State District Court for
the Eastern District of Pennsylvania because the events and
om ssions giving rise to this claimoccurred within this

district. See 28 U S.C. 88 118, 1391(h).

4 Act of March 10, 1949, P.L. 30, art. I-XXVII, 8&§ 101-2702, as
amended, 24 P.S. 88 1-101 through 27-2702.
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STANDARD OF REVI EW

A notion to dism ss under Rule 12(b)(6) of the Federal
Rul es of Civil Procedure exam nes the sufficiency of the

Conplaint. Conley v. Gbson, 355 U S. 41, 45, 78 S.C. 99, 102,

2 L.Ed.2d 80, 84 (1957). In reviewwing a notion to dismss filed
under Rule 12(b)(6), the court may refer only to the facts
alleged in the Conplaint and its attachnments. |In determning the
sufficiency of the Conplaint, the court nust accept al
plaintiff’s well-pled factual allegations as true and draw all
reasonabl e inferences therefromin favor of plaintiff. Gaves v.
Lowery, 117 F.3d 723, 726 (3d Cr. 1997).

[ T] he Federal Rules of Cvil Procedure

do not require a claimant to set out in

detail the facts upon which he bases his

claim To the contrary, all the Rules

require is “a short and plain statenent

of the clainf that will give the

defendant fair notice of what the

plaintiff’s claimis and the grounds

upon which it rests.
Conley, 355 U.S. at 47, 78 S.Ct. at 103, 2 L.Ed.2d at 85.
(Internal footnote omtted.)

“Thus, a court should not grant a notion to dism ss

‘unl ess it appears beyond a doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.”” Gaves, 117 F.3d at 726 (citing Conley, 355 U. S. at

45-46, 78 S.Ct. at 102, 2 L.Ed.2d at 84).



FACTS

Under the foregoing standard of review, based upon
plaintiff’s Conpl aint, accepting all well-pled facts as true, and
drawi ng all reasonable inferences therefromin favor of
plaintiff, as we are required to do, the pertinent facts are as
fol |l ows.

Plaintiff Valerie A Savage received energency
certification fromthe Pennsylvania Secretary of Education to
allow her to teach as a substitute teacher with defendant Bangor
Area School District (“BASD’) for the period April 2000 through
August 2000.° On Novenber 28, 2000 M ss Savage began working for
the district as a part-tinme elenentary school art teacher. At
the tinme, she was not formally certified to teach in
Pennsyl vani a.

Def endant appointed plaintiff pursuant to Section
1109.1 of the Code.® This section authorizes school districts to
i ssue energency teaching certificates to otherw se qualified
teachers who agree to enroll in “a teacher certification program
and neet Pennsylvania certification requirenents within a period
not to exceed three (3) years.” The certification process
required plaintiff to conplete and pass several exam nations.

She took one of these exam nations, Principles of Learning and

5 Conpl ai nt, paragraph 10 at page 3.

6 Act of March 10, 1949, P.L. 30, No. 14, art. X, § 1109.1, added
June 7, 1993, 24 P.S. § 11-1109.1.
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Teachi ng, on three occasions, the last tine in June 2003, failing

t he exam nation each tine.

Def endant terminated plaintiff’s enploynment on July 2,
2003, providing her with two bases for its action: first,
because of the results of an observation of her teaching
conducted on May 7, 2003; and second, because she “failed the
test.”’ Fromthe allegations in the Conplaint, it can be
inferred that the observation results were unfavorable and that
the test referenced is the Principles of Learning and Teaching

exani nati on

Plaintiff attenpted to renew her energency
certification by contacting the Departnment of Education (“DOE")
but was told she could not do so. It is not clear when her
energency certification |apsed nor when she tried to renew her
energency certification. However, at the time of her termnation
on July 2, 2003, plaintiff did not have her teacher

certification.

Subsequently, on July 10, 2003, plaintiff was told by a
DOE enpl oyee, that beginning on Septenber 1, 2003 the
certification requirenents were being changed by no | onger
requi ring the successful conpletion of the Principles of Learning

and Teaching exam nation. At that tinme plaintiff was told to

Conpl ai nt, paragraph 21 at page 5.
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submt a new application for certification no sooner than

Sept enber 1, 2003.°%

The Conpl ai nt avers that the Departnent of Education
i ssued plaintiff her formal certification on Septenber 3, 2003
and approved it on Cctober 15, 2003.° It is not clear fromthese
avernments whether her certification becane effective on the

i ssuance date or the approval date.

In her one-count Conplaint, plaintiff’s allegations of

def endant’ s wrongdoi ng i nclude the foll ow ng:

36. Plaintiff believes, and therefore
avers, that BASD knew that it did
not have adequate grounds to deny
Plaintiff tenure status under the
Pennsyl vani a Public School Code;

t her ef ore BASD mani pul ated t he
Departnent of Education
certification issue in order to
wrongfully termnate the Plaintiff.

37. As a result of the BASD s actions
in the case at bar, the Plaintiff
has been deprived of her property
interest in her enploynent w thout
due process of |aw.

38. In particular, prior to her
termnation, the BASD did not give
the Plaintiff an opportunity to
explain the facts surroundi ng her
teacher certification status.

Conpl ai nt, paragraph 14 at page 4.
Conpl ai nt, paragraph 19 at page 5.
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39. In addition, the BASD did not
provide the Plaintiff with notice
of the charges agai nst her and
[ have] an opportunity to be heard
on those allegations follow ng the
term nation of her enploynent.

CONTENTI ONS OF THE PARTI ES

The question whether a person possesses a property

interest in continued enploynment is governed by state |aw.

| ndependent Enterprises Incorporated v. Pittsburgh Water and

Sewer Authority, 103 F.3d 1165 (3d Cr. 1997). Review of
plaintiff’s argunent requires an understanding of the three

cl assifications of professional enployees in the Code.

Article XI of the Code is titled “Professional
Enpl oyes”. The definition section of this article defines three
terms: “professional enploye”, “substitute”, and “tenporary

prof essional enploye”. It reads in relevant part:

(1) The term “professional enploye”
shal |l include those who are
certificated as teachers...

(2) The term “substitute” shall nean
any individual who has been
enpl oyed to performthe duties of a
regul ar professional enploye during
such period of tinme as the regul ar
pr of essi onal enploye is absent on
sabbatical |eave or for other |egal
cause aut hori zed and approved by

10 Conpl ai nt, page 8.

1 Act of March 10, 1949, P.L. 30, art. XI, § 1101, as amended
24 P.S. § 11-1101

- 8-



t he board of school directors or to
performthe duties of a tenporary
pr of essi onal enploye who is absent.

(3) The term “tenporary professional
enpl oye” shall nean any i ndivi dual
who has been enpl oyed to perform
for alimted time, the duties of a
new y created position or of a
regul ar professional enploye whose
servi ces have been term nated by
deat h, resignation, suspension or
removal .

24 P.S. § 11-1101.

Plaintiff argues that prior to her termnation she was
a tenporary professional enployee. She argues that certain
provi sions of the Code, specifically Subsections 1108(a) and
(b)(2), provided her with a legitimate expectation of continued
enpl oynment. I n particular, Subsection 1108(a) provides that no
tenporary professional enployee may be term nated unl ess rated
unsati sfactory. This Subsection also requires that any such
rating nust be provided to the tenporary professional enployee

within ten days of the date the rating was nade.

Additionally, Mss Savage argues that she becane a
prof essi onal enpl oyee by operation of | aw because Subsecti on
1108(b) (2) provides that a tenporary professional enpl oyee whose
work is certified by the district superintendent as satisfactory

within the last four nonths of the third year after she began

12 Act of March 10, 1949, P.L. 30, art. XI, § 1108(a) and (b)(2), as
amended, 24 P.S. § 11-1108(a) and (b)(2).
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wor ki ng as a tenporary professional enployee, is to be considered

a professional enpl oyee.

Plaintiff also argues that, in light of the change in
certification requirenents, she net all the requirenents for
certification. Plaintiff contends that, because she net all the
certification requirenents, she was a professional enployee as
that termis defined in Section 1101(1). Plaintiff draws an
addi ti onal expectation of continued enploynment from her purported

status as a professional enployee by arguing that, under

Section 1122(a), ! professional enployees could only be

term nated for cause.

In response, defendant filed the within notion to
dism ss, raising three argunents. First, defendant argues that
plaintiff signed a waiver at the start of her enploynent in which
she “waive[d] all clains to continued enploynent” and “all clains
to preferential consideration for regular enploynent.”!* Second,
def endant argues that plaintiff’s failure to maintain the
required teaching certificate precludes any property interest in
her enploynment. Third, defendant argues that plaintiff was a
substitute who had no constitutionally protected due process

right in her enploynent.

13 Act of March 10, 1949, P.L. 30, art. XI, § 1122, as anended,
24 P.S. § 11-1122(a).

14 See Exhibit 1 to defendant’s notion to disniss.
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DI SCUSSI ON

Sufficiency of Conpl aint

As noted above, we conclude froma revi ew of
plaintiff’s Conplaint that plaintiff has satisfied the federal
noti ce-pl eading requirenents. That is, plaintiff has set out in
detail the facts enumerated above, upon which she bases her
claim Plaintiff’s statenent of the claimgives defendant clear
notice that she is bringing a Section 1983 private civil rights
action for wongful term nation of her enploynent in violation of
her federal constitutional due process rights, and a Section 1988

action for attorney’ s fees.

Plaintiff has also clearly averred that she had a
property interest in her enploynent with the school district;
that the school district knew that no reasons exi sted under the
Publ i ¢ School Code of 1949 for firing her; and that,
neverthel ess, she was term nated w t hout cause and w thout notice
or a hearing, thus depriving her of her property interest in her

enpl oynent w t hout due process of |aw.

Therefore, it does not appear beyond a doubt that
plaintiff can prove no set of facts in support of her claimwhich
woul d entitle her to relief. This is sufficient to defeat

def endant’ s noti on under Federal Rule of G vil Procedure 12(b)(6)
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to dismss plaintiff’s Conplaint for failure to state a cause of

action.

Ef fect of Omi ssions in Conplaint

As noted above, there are a nunber of details necessary
to the final disposition of this matter which are not contai ned,
or are unclear, in plaintiff’s Conplaint. These mssing details

i ncl ude the foll ow ng:

1) what were the results of plaintiff’'s May 7,
2003 t eacher observation;'®

2) what test plaintiff failed which was one
of the bases for her being fired;1®

3) when plaintiff was provided her
unsati sfactory teacher rating;?

4) when plaintiff’'s enmergency certification
| apsed; 8

5) when plaintiff tried to renew her
energency certification;

15 However, as noted above, it can be inferred fromthe Conpl ai nt

that the results of plaintiff’'s observation were unfavorable to her

16 As al so noted above, it can be inferred fromthe Conplaint that

the test which plaintiff failed was the Principles of Learning and Teachi ng
exam nati on.

e Notice in witing of an unsatisfactory rating rmust be furnished to

a tenporary professional enployee within ten days follow ng the date of such
rating. 24 P.S. § 11-1108(a).

18 For the reasons discussed below, it is significant whether

plaintiff’s energency certification had | apsed as of the time of her
di schar ge.
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6) whet her plaintiff’'s teacher
certification becane effective on its
i ssuance date (Septenber 3, 2003) or on
its approval date (Cctober 15, 2003);

7) whet her plaintiff was hired as a
substitute teacher or as a tenporary
pr of essi onal enpl oyee;

8) what was plaintiff’s teaching status
during her second period as a teacher
begi nni ng Novenber 28, 2000
(professional enployee, substitute, or
t enporary professional enployee);

9) when plaintiff’s three-year period of
enpl oynment began;

10) when plaintiff’s three-year period of
enpl oynent | apsed; and

11) whether defendant’s unsatisfactory review of
plaintiff came within the last four nonths of
plaintiff’s third year of service.?

Resol ving these uncertainties may assist in determning
the ultimate outconme of this lawsuit. They are matters which
can, and shoul d, be devel oped in discovery. They may provide
evi dence pertinent to a notion for sumary judgnent at the

conclusion of pre-trial discovery. O they may provide rel evant

19 For the reasons discussed below, the status of plaintiff’'s

enpl oyment with defendant is significant in establishing what right of review,
if any, is available to her.

20 The significance of when plaintiff’'s three-year period of
enpl oyment began and ended, and whet her defendant’s unsatisfactory eval uation
cane within the last four nmonths of plaintiff's third year, is explained
bel ow.
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evidence for trial. Accordingly, their omssion at this stage of

the proceedings is not fatal to plaintiff’s Conplaint.

The additional information devel oped through di scovery
about these matters ultimately may be hel pful to plaintiff, to
defendant, to both, or to neither. However, plaintiff’s
Conmplaint as it presently exists is sufficient to state a cause

of action, and does not need to allege these evidentiary matters.

Therefore the argunments of counsel concerning the
effect of the resolution of these uncertainties are argunents
nore properly made at a later tinme when these facts have been
established. Nevertheless, as an aid to the parties and counsel
it may be helpful to briefly sunmarize at this tine the positions
of counsel on these uncertainties and the ram fications of their

resol uti on.

VWi ver

We reject defendant’s first argument that plaintiff
wai ved any interest in continued enploynent. Defendant’s
argunment is prem sed on the contents of a docunent that we may
not consi der because it was attached to defendant’s notion to
dismss and not to the Conplaint. Defendant may attenpt to use
this docunent at a |l ater stage of the proceeding but it is not
appropriately before us now Accordingly, we reject the waiver

ar gunent .
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St at us of Enpl oyment

It is unclear whether plaintiff was hired as a
substitute or a tenporary enployee. Plaintiff avers that she
recei ved enmergency certification fromthe Secretary of Education
to allow her to teach as a substitute teacher with defendant for
the period of April 2000 through August 2000.2! She avers that
she began her enploynment as a part-tinme el enentary school teacher

on Novenber 28, 2000. ??

While the first period of enploynment with defendant
seens to fall within the status of substitute, plaintiff’s
prof essional status as to her second period of enploynent is not
as clear. The distinction is significant because it affects the
reasonabl eness of plaintiff’s expectation of continued enpl oynent
which in turn determ nes what procedural due process is available

to the enpl oyee.

Wil e the Code offers no expectation of continued
enpl oynment to substitutes, plaintiff is correct that it does
provi de tenporary enployees with sone expectation of continued
enpl oynent. Under Subsection 1108(b)(2), a tenporary
pr of essi onal enpl oyee whom t he superintendent certifies as

satisfactory during the last four nonths of the third year of

21 Conpl ai nt, paragraph 10 at page 3.

22 Conpl ai nt, paragraph 5 at page 2.
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service is deened to be a professional enployee. The district is
then required to give that enployee a contract of enploynment as a

pr of essi onal enpl oyee. 23

Additionally, plaintiff correctly notes that the Code
provi des that “[n]o tenporary professional enploye shall be
di sm ssed unl ess rated unsatisfactory, and notification, in
writing, of such unsatisfactory rating shall have been furnished
the enpl oye within ten (10) days follow ng the date of such

rating.”?

The Code further requires that any tenporary
prof essi onal enpl oyee not offered a contract at the concl usion of
three years of service “shall be given a witten statenent signed
by the president and secretary of the board of school directors

and setting forth explicitly the reason for such refusal.”?

Local agency enpl oyees have a right to a hearing under
t he Local Agency Law’® where they can establish that their
di sm ssal affected a personal or property right. The personal or
property right can be derived froma statute or contract. Short

v. Borough of Lawenceville, 548 Pa. 265, 696 A 2d 1158 (1997).

Section 1108 of the Code establishes such a right, enabling a

23 24 P.S. § 11-1108(b)(3).
24 24 P.S. § 11-1108(a).
25 24 P.S. § 11-1108(c)(2).

26 2 Pa.C.S.A. 88 105, 551-555, 751-754.
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tenporary professional enployee who receives an unsatisfactory
rating within the last four nonths of service as described in
Section 1108 to contest the dism ssal in proceedi ngs under the

Local Agency Law. Young v. Littlestown Area School District,

358 A .2d 120 (Pa. Commw. 1976). 72’

However, any unsatisfactory rating nade prior to the
| ast four nonths of service, is “incontestable.” Young, 358 A 2d
at 126. Thus the status of plaintiff’s enploynent wth defendant
is significant in establishing what right of review, if any, is

avai l abl e to her.

At this stage of the proceeding it is unclear whether
plaintiff was hired as a substitute or as a tenporary
pr of essi onal enployee. If she were hired as a tenporary
pr of essi onal enployee, it is unclear when her three-year period
of enpl oynment began and thus al so when it el apsed. As
defendant’ s unsatisfactory review may have cone within the | ast
four nmonths of plaintiff’s third year of service, if she were a
tenporary professional enployee she may have been eligible for
revi ew under the Local Agency Law. The anal ysis does not end

t here though.

21 For a di scussion of the procedural renedies available for the

di fferent classes of enployees and for different types of grievances, see
School District of Philadel phia v. Rochester, 405 A 2d 1142 (Pa. Commw. 1979).
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Certification

W will also address defendant’s argunent that even if
plaintiff were not a substitute, plaintiff’s failure to obtain
her certification precludes any property interest in her

enpl oynent .

Def endant argues that plaintiff, in her Conplaint,
acknow edges that her energency certificate |lapsed in either June
or early July, 2003, and that she tried to renewit with the
Depart ment of Education but was told that she could not do so.

Def endant argues that plaintiff did not receive her certification

until Septenber or Cctober, 2003.

Def endant argues that once plaintiff’s energency
certificate | apsed and given that she did not have her
certification, any property interest she may have had in her
position was lost. In support of this argunent, defendant cites

two cases, Miiles v. Marple Newton School District, 01-4526,

2002 U.S. Dist. LEXIS 15769 (E.D. Pa. 2002)(DuBois, J.) and

Occhipinti v. Board of School Directors of Add Forge School

District, 464 A 2d 631 (Pa. Commw. 1983).

In Moiles, an assistant principal allowed his
prof essional certification to |lapse. The school district
suspended the assistant principal wthout pay until he obtained

his professional certification. One of the steps in obtaining
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the certification was that he needed a letter fromthe district
superintendent that attested to the assistant principal’s

satisfactory performance in the preceding three years.

The superintendent declined to issue such a letter.
Subsequently, the district’s school board term nated the
assistant principal’s enploynment for allowing his certification
to | apse. The assistant principal did not receive prior notice or

an opportunity to be heard prior to his term nation.

The assi stant principal brought suit alleging due
process violations and sought relief under 42 U.S.C. § 1983. The
court barred plaintiff’s clains because they were brought after
the | apse of the applicable two-year statute of limtations. The
court addressed the nerits of the clains in the alternative,
assum ng arguendo that the clainms were not barred by the statute

of limtations.

The court relied on the Qcchipinti decision to concl ude

that the assistant principal lost his property interest in his
conti nued enpl oynent as a consequence of the lapsing of his
prof essional certification. The court reasoned that “when
plaintiff's enpl oynent was term nated, he was not deprived of a
constitutionally protected property interest, and he may not
state a claimfor a violation of his procedural due process

rights.” Miles, 2002 U S. Dist. LEXIS 15769 at *24.
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In Occhipinti, plaintiff had an interimteaching

certificate which she allowed to | apse on May 31, 1977 by her
failing to satisfy educational requirenents. The school board
suspended her on June 1, 1977 because of the | apse and then after
conducting a hearing, term nated her enploynent. At a second
hearing, it was revealed that plaintiff teacher took the

requi site courses she needed for certification in the sumrer of
1977 and had, accordingly, been recertified. The school board
concl uded that her recertification followng her termnation did
not change the fact that on June 1, 1977 she | acked the requisite

certification she needed to continue to teach.

The Secretary of Education reversed the board’s
deci si on, concluding that because the teacher had been
recertified, she was a professional enployee entitled to the
appropriate due process protection for the term nation of
pr of essi onal enpl oyees. The school board appeal ed this decision

to the Cormonweal th Court of Pennsyl vani a.

The Conmonweal th Court reversed the decision of the
Secretary of Education. The Court reasoned that the teacher
ceased being a professional enployee upon the |apse of her
certification, and that the school board was required to

term nate her enploynent under the school Code.
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Plaintiff argues in her brief that she satisfied al
the certification requirenments as of July 2003.2% This argunent
contradicts the avernments she makes in her Conplaint. |In her
Compl ai nt M ss Savage avers that she [earned of the change of
certification requirenents in July 2003, but that the change was
not effective until Septenber 2003. Furthernore, she avers that
she was told to submt a new application for certification no

sooner than Septenber 1, 2003.2%

Plaintiff did eventually receive her certification, in
ei t her Septenber or COctober, 2003, but this was well after the
July date she clains in her brief. It is clear that at the tine
of her termnation she did not have certification. Under the

Moil es and QOcchipinti cases, this lack of certification would

prevent her from having a property interest in ongoing
enpl oynment. Under these sane cases, the fact that she may have
obtained this certification at sone |later date is of no

consequence.

Def endant correctly notes that plaintiff acknow edges
in her Conplaint that her energency teaching certification
| apsed. However, as previously discussed, it is not clear when

her energency certification lapsed. |If, at the tinme of her

28 Plaintiff's Brief in Qpposition to Defendant’s Mdtion to Dismiss

pursuant to Federal Rule of Civil Procedure 12(b)(6) at page 3.

29 Conpl ai nt, paragraph 14 at page 4.
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di scharge, the energency certification had not yet |apsed, then

her situation is different from Miles and Ccchipinti in that she

still would have had a necessary certification, albeit an
energency certification, to allow her continued enploynent. |If,
however, her energency certification |apsed prior to her

di scharge, her argunent is nore tenuous.

Concl usi on

Wth these factual questions remaining to be devel oped
in discovery, dismssal of plaintiff’s action at this stage of
t he proceeding woul d be premature. Wil e defendant raises
significant argunents which call into question the ultimte
viability of plaintiff’s claim those argunents will be nore
appropriately addressed in a notion for summary judgnment after
further devel opnent of the record. At this juncture we cannot
say that it appears beyond a doubt that the plaintiff can prove
no set of facts in support of her claimwhich would entitle her

torelief. Gaves, 117 F.3d at 726

For all the foregoing reasons, we deny defendant’s

nmotion to dismss plaintiff’s Conplaint.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VALERI E A. SAVAGE, )
) CGvil Action

Plaintiff ) No. 04-CV-2516

VS. )

BANGOR AREA SCHOOL DI STRI CT )

Def endant )

ORDER

NOW this 30" day of March 2005, upon consi deration of
Def endant’ s Motion Pursuant to 12(b)(6) filed August 16, 2004;
upon consideration of plaintiff’s Brief in Opposition to
Def endant’s Motion to Dismss Pursuant to Federal Rule of G vil
Procedure 12(b)(6), which brief was filed Septenber 15, 2004;

upon consideration of the Reply Brief of Defendant to Plaintiff’'s



Brief in Opposition to Defendant’s Motion to Dismss, which reply
brief was filed Cctober 19, 2004; upon consideration of

plaintiff’s Conplaint filed June 9, 2004; and for the reasons

expressed in the acconpanyi ng Menorandum

IT 1S ORDERED that defendant’s notion to disnm ss the

Conmpl ai nt is deni ed.

BY THE COURT:

[ s/ Janmes Knoll Gardner

Janes Knoll Gardner

United States District Judge
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